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STATEMENT OF JURISDICTION
Jurisdiction is appropriate in this case pursuant to UCA §78-2-2 and UCA §78-2a-3(2)(j).
STATEMENT OF ISSUES PRESENTED FOR REVIEW
I.

Whether the trial court erred in the method it used to calculate damages.

Determinative law:
Bailey-Allen Co. Inc. v. Kurzet, 945 P.2d 180 (Utah App. 1997)
Malmbergv. Baugh, 218 P. 975 (Utah 1923)
22 Am. Jur 2d, Damages §30
Standard of review:
This is purely an issue of law. When reviewing an issue of law the Appellant Court
accords the Trial Court's legal conclusions no deference and reviews them for correctness.
Nova Casualty Company v. Able Construction, Inc., 983 P 2d 575 (Utah 1999).
II.

Whether the trial Court erred in its calculation of damages.

Determinative law:
Standard of review:
When the trial court applies the facts of the case to the law then the question is a
mixed question of fact and law, and the factual basis underpinning the decision is subject
to a clearly erroneous standard. Saleh v. Farmers Insurance Exchange, 133 P.3d 428 (Utah
2006).
III. Whether the trial Court erred in awarding Stonecreek attorney fees.
Determinative law:
UCA §38-1-18
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A.K.&R. Whipple Plumbing & Heating v. Aspen Constr. 94 P.3d 270 (Utah 2004)
Foote v. Clarke, 962 P.2d 52 (Utah 1998).
Jensen v. Sawyer, 130 P.3d 325 (Utah 2005).
Kurth v. Wiarda, 991 P.2d 1113 (Utah App. 1999).
PaulDe GrootBldg. Servs., L.L.C v. Gallachert 112 P.3d 490 (Utah 2005).
Pochynok Company, Inc. v. Smedsrud, 116 P.3d 353 (Utah 2005).
Standard of review:
When reviewing attorney fee decisions that involve questions of law the Appellate
Court reviews for correctness.
Pochynok Company, Inc. v. Smedsrud, 116 P.3d 353, 355 (Utah 2005).
IV.

Whether the trial court awarded costs in excess of those allowed by law.

Determinative law:
Frampton v. Wilson, 605 P.2d 771 (Utah 1980)
Morgan v. Morgan, 795 P.2d 684 (Utah App. 1990).
Standard of review:
This is purely an issue of law. When reviewing an issue of law the Appellant Court
accords the Trial Court's legal conclusions no deference and reviews them for correctness.
Nova Casualty Company v. Able Construction, Inc., 983 P 2d 575 (Utah 1999).
V.

Whether the trial Court erred in its interpretation of the contract between America
First Credit Union and the Bells.

Determinative law:
Standard of review:
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This is purely an issue of law. When reviewing an issue of law the Appellant Court
accords the Trial Court's legal conclusions no deference and reviews them for correctness.
Nova Casualty Company v. Able Construction, Inc., 983 P 2d 575 (Utah 1999).
DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
UCA §38-1-18(1)

Except as provided in Section 38-11-107 and in Subsection (2), in any action
brought to enforce any lien under this chapter the successful party shall be
entitled to recover a reasonable attorney's fee to be fixed by the court, which
shall be taxed as costs in the action.
STATEMENT OF THE CASE

This action was initiated by the Plaintiff with the filing of a Complaint on August 23,
2004. The named Defendants were Travis and Sunrise Bell and America First Credit Union.
Plaintiff alleged three causes of action 1) Breach of Contract, 2) Unjust Enrichment and 3)
Foreclosure of Mechanic's Lien.
The Bell's filed an Answer and Counterclaim against the Plaintiff and Randy Waddoups, a
principal of the Plaintiff, on September 20, 2004. The Counterclaim alleged 1) Breach of
Contract 2) Abuse of Lien Right 3) Fraud and 4) Personal Liability.
America First Credit Union filed an Answer and Cross claim against the Bells for attorney
fees.
The matter came before the Court for a bench trial on March 28, March 29, and March 31,
2006. At the close of trial the Court found Stonecreek had breached the contract, but awarded it a
measure of damages of approximately 1/3 the amount they had requested. The Court also found
the Bells liable to the Credit Union in the amount claimed by affidavit from the Credit Union's

-3-

counsel. The Court further awarded Stonecreek attorney fees in a reduced amount against the
Bells. This appeal was taken from the Courts final judgment.1

STATEMENT OF RELEVANT FACTS
1.

At the time of these proceedings, Travis and Sunrise Bell were the record owners
of a home located at 1586 East Millbrook Way, Bountiful, Utah. T. 447.

2.

The Bell's acquired the home at a time when it was partially constructed. T.240.

3.

The home needed to be finished and the landscaping around the home needed to be
finished as well. T.240.

4.

At the beginning of August 2003, the Bells were approached by Randy Waddoups
with a proposal that Mr. Waddoups and his company Stonecreek Landscaping
would do the landscaping on the home. T.241

5.

In order to induce the Bell's to enter into an agreement with him, Mr. Waddoups
represented that he had handled a number of projects larger than the Bells'
property, and represented he had done the landscaping on several projects near the
Bell's home. T.243.

6.

In his proposal to the Bells Mr. Waddoups represented he would plant at least 1077
plants, 350 shrubs and 77 trees. Plaintiffs Exhibit #5.

7.

Mr. Waddoups further represented he would install a complete sprinkler system,
adequate to handle the lawn and plantings, and would furthermore install a
waterfall.T.448.

8.

1

Mr. Waddoups agreed to bring in the top soil necessary to handle the plantings and

Plaintiff has filed a Cross Appeal.
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other landscaping the parties had agreed to. T.74-75.
9.

Mr. Waddoups indicated that the work should be completed in approximately 2
weeks, but would not take more than 30 days. T.244.

10.

The parties agreed that the price for Mr. Waddoups work would be $30,000.00
with $15,000.00 being paid up front and the balance to be paid upon completion.
T.448.

11.

The Bells paid to Mr. Waddoups, or his suppliers as he requested, $18,204.00
within a couple of weeks of the time the project started. T.449.

12.

Mr. Waddoups began the project but never finished it. He failed to provide all of
the agreed upon plantings, the waterfall was left leaking and improperly installed,
the sprinkling system was incomplete and/or improperly installed, and the lawn
that was planted was made of several different types of grass, leaving a patch work
appearance, in sum the work performed was inadequate in terms of scope and
quality. T.256, T.259- T.280, Defendant's Exhibit #13.

13.

The Bells became concerned with the pace of the project, and the quality of the
work. Mr. Waddoups was rarely on the job site. In trying to find Mr. Waddoups
the Bells discovered that he was a UPS driver and not the full time landscaper they
had been led to believe he was. T.287-288, Defendant's Exhibit #6.

14.

As the job dragged on, Mr. Waddoups came to the Bells and asked for the balance
of the agreed upon price, he claimed that he could not complete the job as agreed
as he could not pay his labor force or suppliers. T.249.

15.

The Bells insisted Mr. Waddoups fulfill his agreement and again affirmed they
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would pay when the job was fully and correctly completed. T.249.
16.

Stonecreek walked off the job in June of 2004. T.122-123.

17.

In spite of the Bells' continuing requests, Mr. Waddoups failed and/or refused to
complete the work as agreed. Defendants Exhibit #6.

19.

This necessitated the Bells hiring of new contractors to complete the agreed upon
landscaping, and to remedy the inferior work done by Mr. Waddoups1 employees.
T.250-251.

20.

Over six months after the work was scheduled to be completed, and in spite of the
fact that the work was not complete, Stonecreek submitted a purported invoice
demanding payment from the Bells.T.250-251.

21.

When the Bells refused to pay the unearned charges, Stonecreek caused a
mechanic's lien to be placed on the Bells' property. T.37 Plaintiffs Exhibit #8.

22.

The Bells approached America First Credit Union seeking a line of credit on the
property.T.224

23.

The title company, chosen by America First, discovered the existence of
Stonecreek's lien on the property.T.227.

24.

America First agreed to go ahead with the loan, but required the Bells to place
$16,800.00 in escrow with the title company to protect America First's interest.
T.228

25.

The escrowed funds remained on deposit, through the end of the litigation.T.228.

26.

Since the initial loan, the Bells fully paid off the initial advance and then were lent
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more funds. T.228.2
27.

When the Plaintiff initiated this action, it named America First as an additional
party to determine priority of their respective liens. R. 1.

28.

In spite of the Bells defense of the matter and America First's acceptance of the
escrow in order to close the transaction, America First continued to participate in
the litigation solely as a means of recovering costs and fees from the Bells.T.235236.

29.

By its own admission the Credit Union took no other role in this litigation,
including any attempt to assert a priority interest in their lien. T.l 1-T.12.
SUMMARY OF THE ARGUMENT

Stonecreek and the Bells entered into a verbal contract for the provision of landscaping services
for the Bell's home. The Bell's entered into the contract based on a series of misrepresentations made
by Randy Waddoups, the principal of Stonecreek.
Under the terms of the contract, Stonecreek obligated itself to perform certain services and to
provide certain materials. It further warranted itself to provide materials suitable for the work to be
performed and to perform its work in a good and workmanlike manner. In return, the Bells agreed to pay
Stonecreek $30,000.00, fifteen thousand dollars up front and the balance when the project was finished.
Stonecreek failed to live up to any part of its bargain. The trial Court found that Stonecreek breached
the contract with the Bell's. Stonecreek provided inferior work, inferior materials and failed to complete
the project. Notwithstanding this finding of breach, the Court awarded Stonecreek damages in the
amount of

2

The total loan has subsequently been paid in full and the loan closed.
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In spite of this finding of Stonecreek's breach, the Court found the Bells owed Stonecreek
$4,796.00.
The Court's determination of damages owing to Stonecreek is flawed in a number of respects.
First, the Court erroneously calculated the damages by starting at the full contract price and then
subtracting the Bell's payments and sums which the Court found had been spent to complete or remedy
Stonecreek's unfinished and defective work. The problem with this calculation is that it presupposes
all of the work was completed. The unrebutted testimony was that not all work had been completed,
even at the time of trial. It was improper for the Court to award Stonecreek damages for a fully
completed contract where they themselves admitted it was not done.
The Court's determination of damages was also flawed in that it ignored reductions for
undelivered product and testimony establishing additional work paid for other that Cottonwood
Landscapes. While the Court accepted most of the damage testimony from Cottonwood Landscapes,
it ignored direct testimony and evidence of money paid to Cottonwood for replacement of inferior
product and workmanship by Stonecreek.
The Trial Court also erroneously awarded attorney fees to Stonecreek. The basis for the award
was that Stonecreek received a net judgment allowing it to proceed with its foreclosure. This net
judgment approach was expressly rejected by the Utah Supreme Court in Pochynok Co. Inc. v. Smedrud,
116 P.3d 353 (Utah 2005), where the Court instead determined that determinations on attorney fees
should be based on "the flexible and Reasonable approach." Under this approach the court is to weigh
the various positions of the parties and see who proved the most. Plaintiff was claiming $14,587.47
while Defendants claimed they owed nothing. The Court actually awarded $4,796.00 which is only 1/3
of what was claimed, by Plaintiff. Defendants were therefore, even assuming no other offsets are
allowed, the prevailing party as the damage figure was much closer to their position than that of the
-8-

Plaintiff.
The Court also allowed Plaintiff costs not taxable to Defendants. These costs included a
foreclosure report, recorder fees, unidentified process server fees and fees for certified public records.
While these may have been legitimate expenses, that does not make them recoverable costs. The total
of recoverable costs are only $283.00.
Finally, there is the issue of the contract with America First Credit Union. America First claimed
a right to attorney fees, purportedly earned in defense of this action. A review of the Credit Union's
participation however demonstrates its only participation was to seek fees. The contract provision which
the credit union relies on to claim a right to fees only comes into play where the Bell's failed to perform
some act with respect to the property. The only failure alleged by the Credit Union was a refusal to pay
the fees themselves. The failure of this circular logic is patently obvious.
Stonecreek improperly asserted a claim against the Bell's of nearly $15,000.00. The Bell's
resisted the claim and the trial court has already found the did not owe nearly 2/3 of that amount. The
Bell's were the prevailing party and the judgment should accordingly be reversed.
ARGUMENT
I.

THE TRIAL COURT INCORRECTLY CALCULATED PLAINTIFF'S DAMAGES.

The Court calculated the amount owing to the Plaintiff as follows:

Less:

$30,000
$18,204
$ 7,000
$ 4,796

Agreed Contract Price
Payments form the Bells to or for Stonecreek
Payments from the Bells to Cottonwood
Balance Owing3

This calculation presupposes that all the work was completed and/or all the materials
contracted for were provided. The undisputed evidence presented at trial established this was not

3

The calculation is shown at R.370.
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so.
A.

All Materials Were Not Provided in Accordance With The ContractMr. Waddoups testified that he used the landscape plan, admitted as Plaintiffs Exhibit 4,

to govern his bid. That plan resulted in his creation of the lists of plants contained in Plaintiffs
Exhibit 5, which was to set forth the plantings included in the bid. The purported bid itself was
admitted as Plaintiffs Exhibit 6. According to the bid, Stonecreek was charging the Bells
$8,800.00 for plants and shrubs included in the original plan and $2,200.00 for additional trees
not in the budget.
Mr. Bell's undisputed testimony was that no additional trees were planted.T.328 Mr.
Waddoups originally testified he had planted items only in accordance with the original landscape
plan. T.25. Subsequently he changed his testimony and said that he had reduced the number of
plantings he was supposed to make according to the plan, but didn't bother to tell the Bell's about
the adjustment. T.61. This again is contradicted by Plaintiffs Exhibit #6 which not only fails to
disclose a reduction in the number of plants, but includes a charge for the additional trees that
were never planted. Accordingly the total contract price should be adjusted by the $2,200.00 for
trees which were part of the contract, but which were not delivered.
Likewise, Plaintiffs own exhibits show they failed to deliver the other required plants.
Plaintiffs Exhibit 17 purports to be invoices for work and materials provided to the Bell's
property. Pages S0030 and S0031 are a work order from Porter Lane Wholesale Nursery. Mr.
Waddoups testified that these documents were actually invoices which he paid off of. T.97. He
further testified that where there was a check mark in the Stock# line this indicated plants actually
received, whereas if there was no check mark the plants weren't received. T.98. The plants
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which were not received are as follows:
Japane Blood Grass
Autumn Blaze Maple
Skyline Locust
Crimson Sentry
Gleenleven Lindon
Canada Red Chokecherry
Flowering Pear Bradford
Aspen Single
Swedish Aspen
TOTAL

$ 135.00
$ 110.00
$ 330.00
$ 110.00
$ 110.00
$ 1,100.00
$ 510.00
$ 210.00
$ 855.00
$ 3,470.00

See Plaintiffs Exhibit 17 pgs S0030-31.

This amount is at the cost to Stonecreek and doesn't include its markup to the Bells. At a
bare minimum the contract must be adjusted for the undelivered plants.
B.

The Bell's Should Receive A Credit For Amounts They Paid To Remedy The
Defective and/or Incomplete Work of the Plaintiff.
Mr. Bell testified that the electrical work for the sprinkling system had not been completed

when Stonecreek walked off the job. T.270. That condition was further demonstrated in the
Defendants photographs #36 and #37 which showed the extension cords being used to cobble the
system together. Mr. Bell testified he paid Oman Electric $800.00 to finish the electrical work on
the sprinkler system.T.284, T.299. This testimony was unrebutted and unchallenged. Plaintiffs
own rebuttal expert testified that he was called to look at the unfinished sprinkler system by Mr.
Oman. T.339. The Bell's should get credit for sums expended to repair the electrical system on
the sprinklers.
Plaintiffs Exhibit 16 consists of an invoice for work performed by Cottonwood
Landscape on the Bell's property subsequent to the $12,500.00 contract set forth in Plaintiffs
Exhibit #15. The invoice consists of two items Mr. Cloward testified were related to repair,
replacement or completion of Stonecreek's work.
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Clearly the Court's decision not to award

damages for weeding, fertilizer and Pre-emergent treatments is correct as these are ongoing
maintenance items. Two other items in the statement were however clearly related to
Stonecreek's defective work. These items were Sprinkler Repair for $315.00 and Shrub
replacement $82.46. While it could be argued that the Mulch was a requirement of the prior
contract, Defendants are not requesting an award for this, as it could possibly be in addition to the
original agreement.
C.

The Contract Should Be Adjusted For The Incomplete or Insufficient Work Not Yet
Remedied.
At trial Mr. Cloward testified that his Company, Cottonwood Landscaping, had prepared

several bids for the Bells and had actually performed work on the property. He testified that of the
$12,500.00 contracted for in Plaintiffs Exhibit 15, $7,000.00 of that work was to repair, replace
or finish the work that Stonecreek was supposed to have done. He further testified that there was
other work Stonecreek had failed to complete or to complete in a workmanlike manner and that
the price for this additional work would be $9,000.00. T. 186-187.
When the issue of the additional work to be performed was raised the Court stated:
"We are now in 2006. This goes back to 2004. The house is up for sale. I'm not going to give a
judgment for work not done, not repaired, particularly in light of the home is being sold and for
those reasons, $7,000 is as much as Fm going to grant." T.457.
In ruling on these damages the Court held that since the Bell's were selling their property
and furthermore, since it had been nearly two years since Stonecreek walked off the job, the Court
was not going to award the Bells those damages. The problem is that the Bell's are not seeking to
be awarded damages, they are instead seeking to have the Plaintiff not receive a windfall for its
inferior or incomplete work.
-12-

The Court specifically found that Stonecreek is the party in breach of the contract, both as
to what it did and limv n did m !* W)-} "'fi" 'I lir ,|>
' lh OOir n nnli at I pi in: presumes the work was
completed and completed in a workmanlike manner. Since tlv Com t lias found that not to be
true, to not give the Bell's credit rewards Piaimn:_

v - .*.

;

-.' '' \ o

»,:- • * ^!T°v job, would they have been entitled to be paid all of the $30,000
contract price for any work which the Bells did not complete? Of course not, and neitliLi :-. -...-I
•-

Qie t w o i3 US j les entitle them to recover

for this $9,000.00 worth of work they did not properly complete here.
II

THE BELLS WERE J'llM PUKVAII JT I!.!! IMIO I,,1 II M TIIF, 1 J l l t a i l Q N WITH
-TONECREEK.
Upon Final Adjudication Of This Appeal Plaintiff Will Be Awarded Nothing.
: ;

" • • • • " 11* 11 n 111111 "* 1 U) a11 v | udgment against the

Defendant and indeed, it is Defendant who is entitled to judgment against the Plaintiff The Court
should accordingly not award Plaint.: i .i i. _
B.

. : ia-.<. ! s . , ,

Plaintiff Is Not The Prevailing Party.

UCA §38-1-18 provides for an award of attorney fees to the prevailing party in JI< -. /.
lien litigation Plaintiff is not however the prevailing party in this litigation. Plaintiff filed a
mechanic's lien claiming $ 12,254.44 plus interest for a total claim., of $ 14,587.47. The Court
v _....j

.\ .L

- •

Plaintiff seems to believe that because if has beui aw arded anvthing it is the prevailing
party. This approach has been rejected by tt._ •

* *

J.

Smctlnul I i""' "' I1 M ^ ^ (Utah 2005) the Court rejected the "net judgment rule" and instead
affirmed a court's discretionary power to determine the prevailing party under "the flexible and

reasonable approach" set forth by the Utah Court of Appeals in Whipple Plumbing and Heating v.
Guy, 94 P.3d 270 (Utah App. 2004) and Mountain States Broadcasting Co. v. Neale, 783 P.2d
551 (Utah App. 1989). PochynokzH 356.
Under the "flexible and reasonable approach" the court first considers which party had
attained a "comparative victory," considering what total victory would have meant for each party
and what a true draw would look like. Second, it looked at which party obtained a greater
percentage of the amount originally claimed. Pochynok at 356-357.
When the Court's current award is analyzed under these standards it is clear that at worst
Stonecreek has earned a draw at worst the Bell's are the prevailing parties. The Court found that
Stonecreek was the party in breach of the contract both through its failure to complete the work
and its failure to have completed the work in a workmanlike manner. Stonecreek sought its
claimed lien amount of $12,254.44 together with additional interest at the rate of 10% which
would have totaled an additional $2,333.03 through March 25, 2006 for a total requested
judgment of $14,587.47. The Trial Court awarded Stonecreek only $4,796.00. This is an award
of only 1/3 the amount claimed. The Plaintiff raised three causes of action and lost the breach of
contract and unjust enrichment claims R.369-370, T.440. They only recovered 1/3 of what they
sought under their foreclosure claim. Accordingly they lost 89% of the causes they raised in their
complaint.
Even, if there are no other adjustments downward from the $4,796.00 currently awarded to
Plaintiff it is not enough to find them the prevailing party. Accordingly, this Court should find
the Bell's the prevailing party or in the alternative find that neither party has prevailed and
accordingly no attorney fees are awardable.
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C.

Plaintiff Failed I t •-!• ,ihl< \\ hi, h "M r« h« kVhin)

« I \ funic IS I Jtit U a i m .

This action consists of Plaintiffs claims against the Bells, Plaintiffs claims against
*••..-•!:*•»*•. * •

, Jms against P. anal! ^-vntiffs request for

attorney fees sought to recover all of the fees Plaintiff alleged to have incurred in paitinpaling in
m.
"Attorney fees are awarded only when aulhori'-.-d ^-v s-t
Bldg. Servs*} LLC

• -

•

s\<':not

v. Gallacher, 112 P.3d 490 (Utah 2005), In she currem case, the only

awardable fees would be thu-''••'

.

.

t .\ . ,

As

demonstrated above Plaintiff was not the successful party on its claim and therefore no fees
ihiuild In

JIWIHIHI

Ifilni ' n ' l r n i

IMK»I\ LI\ I.H,

I himtiJ Is request should still be denied because

of its failure to adequately separate its fees. In Jensen v. Sawyers, 130 P.3d
1

*

, . ^. .

^;

^ -iLwhw oi an award for attorney fees to a prevailing parly where

the party failed to adequately separate noncompensable and coiiif Hiisable claims, Jensen al U"1
\ n.; k'nurt cited with approval Foote v. Clarke, 962 P.2d 52,54 (Utah 1'>9S) stating:
Further, the party requesting the attorney fees must categorize the time and fees expended
for (1) successful claims for which there may be an entitlement of attorney fees, (2)
unsuccessful claims for which there may be an entitlement to attorney fees had the claims
. been successful, and P ) claims for which there is no entitlement to attorney fees.
Jensen at 349.
Plaintiffs claims that all the claims are intertwined are insufficient because they fail to
address the fact it die!

. between the parties.

Accordingly the award of attorney fees should be reversed.
r• •

>covery of non 'Recoverable Costs.

"Costs were not recoverable at common law;; and atv 1 hen1 lore genera 11 v allow J ik uiily in
-15-

the amounts and in the manner provided by statute." Frampton v. Wilson, 605 P.2d 771, 773
(Utah 1980). "The Utah Supreme Court has defined costs to mean those fees which are required
to be paid to the court and to witnesses, and for which the statutes authorize to be included in the
judgment." Morgan v. Morgan, 795 P.2d 684, 686 (Utah App. 1990). " There is a distinction to be
understood between the legitimate and taxable 'costs' and other 'expenses', of litigation which
may be ever so necessary, but are not properly taxable as costs." Frampton at 774.
Plaintiffs Verified Memorandum of Costs sought recovery not just of taxable costs but
also of other expenses of litigation. The only legitimately taxable costs set forth in the
Memorandum are as follows:
Filing Fees Second District Court
Service of Summons on Travis Bell
Service of Summons on Sunrise Bell
Witness Fee Shane Davis
Witness Fee Arden Godwin
Witness Fee John Higley
Witness Fee Dan Cloward

$
$
$
$
$
$
$

155.00
48.00
6.00
18.50
18.50
18.50
18.50

$ 283.00
While it is Defendant's belief that since it is not the prevailing party, Plaintiff should not
receive an award of any costs. At the most only those costs as allowed and set forth above would
be awardable in any event.

III.

THE CREDIT UNION IS NOT ENTITLED TO ITS FEES OR COSTS.
The credit union claimed a right to its fees and costs under paragraph 9 of the deed of

trust which states:
Should Trustor fail to make any payment or to do any act as herein provided, then
Beneficiary or Trustee, but without obligation to do so and without notice to or demand
-16-

upon I rustor and without releasing Trustor from
*ion thereof, may make or do
the same in such manner and to such extent as eii...
•* "-essary to protect the
security hereof. Beneficiary or Trustee being authoi
on said property for
such purposes; commence, appear in and defend any action or proceeding purporting to
affect the security hereof or the rights or powers of Beneficiary or Trustee; pay, purchase,
contest, or compromise any encumbrance, charge or lien which in the judgment of either
appears to be prior or superior hereto and not previously consented to in writing by
Beneficiary; and in exercising any such power, incur any liability, expend whatever
amounts in their absolute discretion they may deem necessary therefore, including cost of
evidence of title, employment of counsel, and payment of reasonable counsel fees.
The problem with the credit union relying on this par.uT:-.
the Bells tail to make payment or to perform the acts complained of In the current case the Bell's
made all payments for which they wnv < \h ,.-J

, «

> jea and further

defended this action, including the Credit Union's position from the outset of the litigation. In
short Hit" Brll'% fiillillnl llirii p.'iil nl'llie haif.tuu, hul the crnlit union breached its part by
unnecessarily incurring costs and seeking to stick those costs to the Bells.
T'

•: i -igr^^^ ivi close the transaction folly aware of the existence of the lien at

issue and determined for themselves that the escrow w;i, ^ •: < *

. the

transaction.
CONCLUSION
The Bell's entered into a contract for landscaping work with Stonecreek. Stonecreek
:

breached that agreement,

4

- ,. ,

•••>aicrij:.s, ;ai;;.ig to complete

the project and improperly abandoning the joK In -pile of all of its hv.~?rhes, Stonecreek filed a
Mechanic's Lien dema t \ n -

. they are legally entitled.

Through its improper measure of damages, the trial court is rewarding Stonecreek for its
abb <.

-•-

* * - • i -c.

i-i

x either not performed or which was improperly

performed. By awarding Stonecreek a portion of its claimed attorney fees, the iii il rmiit iuTiuiinl (In
-17-

relative results of the parties in this litigation and in essence is punishing the Bell's for their rightful
resistance to Stonecreek's excessive claims.
The trial court has also ignored the plain language of the contract between the Bell's and the
credit union. The credit union is only entitled to fees where the Bell's have failed to act or have
acted improperly. Neither of those conditions exists here. The Credit Union solely participated to
the extent it could garner fees from the Bells it did nothing to protect its own position.
Based on the plain error that exists in the Trial Court's ruling, this Court should reverse the
Trial Court and find that Stonecreek and the Credit Union are entitled to nothing and order an award
of attorney fees and costs in favor of the Bell's.
DATED this 6th day of November, 2006
LARSON, TURNER, DALBY & ETHINGTON

Shawn D. Turner
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CERTIFICATE OF SERVICE
I hereby certify that on u\c .-," day of November, 2006 a true and correct copy of Brief of
Appellant was mailed, post;^-* prepaid, to the following:
Daniel W. Anderson
Bradley Tilt
FABIAN 8c CLENDENIN
P.O. Box 510210
Salt Lake City, UT 84151
Timothy W. Blackburn
VanCott Bagley, Cornwall & McCarthy, P.C.
24 04 Washington Blvd. #9 0 0
Ogden, UT 84401
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MAY 3 1 2006

Daniel W. Anderson, A0080
Bradley L. Tilt, A7649
FABIAN & CLENDENIN,
A Professional Corporation
Twelfth Floor
215 South State Street
P.O. Box 510210
Salt Lake City, Utah 84151
Telephone: (801)531-8900

SECOND
DISTRICT COURT

IN THE SECOND DISTRICT COURT
DAVIS COUNTY, STATE OF UTAH
STONECREEK LANDSCAPING, L.L.C., a
Utah limited liability company,
Plaintiff,
ORDER, JUDGMENT,
AND DECREE OF FORECLOSURE

vs.
TRAVIS BELL; SUNRISE BELL;
AMERICA FIRST CREDIT UNION, a
Utah corporation; and JOHN DOES 1-10,
Defendants.
TRAVIS & SUNRISE BELL,

Judge Darwin C. Hansen

vs.
STONE CREEK LANDSCAPING, L.L.C,
a Utah Limited Liability Company; and
RANDY WADDOUPS,
Counter Claim Defendants.

JUDGMENT ENTERED

JD19043180

The above-captioned action was properly before this Court and trial was held on
March 28, March 29, and March 31, 2006 (the "Trial"). At the Trial, the Court heard and
considered the parties' pleadings, motions, briefs, testimony, exhibits, and arguments.
Stonecreek Landscaping L.L.C., a/k/a Stone Creek Landscaping, L.L.C. ("Stonecreek") was
represented at Trial by Bradley L. Tilt. Travis Bell and Sunrise Bell (collectively, the "Bells")
were represented at Trial by Shawn D. Turner. America First Credit Union ("America First")
was represented at Trial by Timothy W. Blackburn.
Pursuant to the Court's request and instruction, subsequent to the Trial Stonecreek filed a
"Motion for Award of Attorney Fees and Costs to Plaintiff," and concurrently with such motion
a supporting affidavit and memorandum, and a verified memorandum of costs (such motion and
all supporting materials filed concurrently herewith are referred to hereinafter collectively as the
"Fee Motion").
The Court, having heard the testimony and considered all admissible evidence, having
heard the oral arguments of counsel, having made and entered its Findings of Fact and
Conclusions of Law, having reviewed the Fee Motion and all other pleadings and papers on file
herein, being duly informed in the premises, and for good cause shown,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:
1.

Judgment is hereby entered against the Bells, jointly and severally, and in favor of

Stonecreek under and pursuant to the parties' contract in the principal amount of $4,796.41,
together with the additional amount of $_

, which the Court finds,

concludes, and orders is the amount of Stonecreek's reasonable attorney fees and costs incurred
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Fee Motion ig granted; Bpefl--ftti^ef4r- _

in. the Fee

Motion.
2.

This judgment in favor of Stonecreek shall bear interest from and after the date

this judgment is entered at the post-juagin 1.
3

j i l e "Notice of Mechanics and Materialm -.ns i - / * '*ie Stonecreek Lien") that

was recorded on June 25, 2004, as Entrv No 10
af tlr l>,n is 1

'I'HIIIII y

.«, ,.

;.

-.

Recorder, is a valid and enforceable lien against the real property located at

and commonly known as 1586 E. Millbrook Way (a/k/a 1671) Nuulli I ciiiple (Anul), Buiit 111111,
ucscribed as follows in the Official Records of the Davis
County Recorder (the "Property"):
. All of Lot li, ibAli'Li- . . y\h SUBDIVISION, according to the official plat
thereof on file and of r e a - . ; ; . the office of the Davis County Recorder.
Parcel ID No. 04-014/ uui2 .
and Stonecreek is entitled to a foreclosure of the Stonecreek Lien on the Property.
4.

The Property is hereby foreclosed pursuant to \\.< ->u :: A .. N •

properi y, 01 mieh amounts as may be sufficient to pay the amounts due under'this order,
judgment and decree, together with accruing interest, attorney fees and costs, shall be sold at
pulil

inn In" Ii iii"" Sheriff nf I )IIMJ1'I f'(ninl'y, State of Utah, In the manner prescribed by Utah

law for the sale of real property as in the case of foreclosure of mortgages. The interests of the .
Bells and Aniein "i I 1 I »n il 1 u Ii MI'IIKMM, 'iml ill prixim ; 'mil entities ebinv"

;

.. through, or

under them or any of them, in and to the Property all are siibject to the Stonecreek Lien, and all

307470 2
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are terminated and extinguished, except a right of redemption as the case may be as provided by
law. The Bells, America First, and each of them, and all persons and entities claiming by,
through, or under any of them, have no further estate, right, title, lien, encumbrance, and/or other
interest of any kind in, on and/or to the Property, except a right of redemption as the case may be
as provided by law. All persons and entities claiming under the Bells, America First, and any of
them, whose interests do not appear of record in the Davis County Recorder's Office as of
Stonecreek's recording of the lis pendens of this action, are barred and foreclosed of all rights,
titles, interests, and equity of redemption in the Property. Any party to this action may bid for
the Property at the sale.
5.

The Sheriff, upon the sale of the Property, shall distribute the proceeds from the

sale as follows:
a.

To pay the Sheriffs costs of sale, disbursements and commissions;

b.

To pay interest accrued on the above-stated total judgment amount in

favor of Stonecreek;
c.

To pay to Stonecreek or its attorneys the accrued and accruing costs and

attorney fees of this action;
d.

To pay the remaining amounts owing Stonecreek for the total judgment as

set forth in paragraph 1 above;
e.

Any surplus after payment of the amounts set forth above to be accounted

for and paid over by the Sheriff to the Clerk of the Court pending further order by this
Court.

367470 2
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6.

The person or entity purchasing the Property at the sheriffs sale thereof shall

receive a Certificate of Sale from the Sheriff and shall, subject to the rights of redemption, be
entitled to immediate possession of the Property and the right to receive and collect all rents
therefrom.
7.

After the time allowed by law for redemption has expired, the Sheriff shall

execute and deliver a Sheriffs Deed (the "Deed") to the purchaser at the sheriffs sale or the
person entitled thereto, as provided for by the Utah Rules of Civil Procedure. The grantee named
in the Deed shall thereupon be entitled to have possession of the Property.
8.

Stonecreek is hereby awarded a deficiency judgment against the Bells for any and

all deficiencies remaining due after applying the net proceeds derived from the foreclosure sale
of the Property to the judgment as herein provided.
9.

This above order and judgment in favor of Stonecreek may be augmented in the

amount of Stonecreek's attorney fees and costs incurred after April 12, 2006, as shall be shown
hereafter by affidavit.
10.

Judgment also is hereby entered against the Bells, jointly and severally, and in

favor of America First in the amount of $3,204.00 for America First's attorney fees and costs
incurred through March 29, 2006. This judgment in favor of America First shall bear interest
from and after the date this judgment is entered at the post-judgment rate specified in Utah Code
Ann. § 15-1-4(3), and may be augmented in the amount of America First's attorney fees and
costs incurred after March 29, 2006, as shall be shown hereafter by affidavit.

367470 2
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11.

All of the Bells' claims and causes of action against Stonecreek in the above-

captioned action are dismissed with prejudice and on the merits.
DATED this

iay of

S/'/0%7^

2006.

/in C. Hansen
District Court Judge

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing ORDER, JUDGMENT,
AND DECREE OF FORECLOSURE was mailed, by United States first class mail, postage
fully prepaid, this ^2)

day of April, 2006, to each of the following:

Shawn D. Turner
Larson, Turner, Fairbanks & Dalby
1218 West South Jordan Parkway, Suite B
South Jordan, UT 84095
Timothy W. Blackburn
VanCott, Bagley, Cornwall & McCarthy
2404 Washington Boulevard
Ogden, Utah 84401
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SECOND
DISTRICT COURT

Daniel W. Anderson, A0080
Bradley L. Tilt, A7649
FABIAN & CLENDENIN,
A Professional Corporation
Twelfth Floor
215 South State Street
P.O. Box 510210
Salt Lake City, Utah 84151
Telephone: (801)531-8900
Attorneys for Stonecreek Landscaping L.L.C.
IN THE SECOND DISTRICT COURT
DAVIS COUNTY, STATE OF UTAH
STONECREEK LANDSCAPING L.L.C, a
Utah limited liability company,
Plaintiff,
vs.
TRAVIS BELL; SUNRISE BELL;
AMERICA FIRST CREDIT UNION, a
Utah corporation; and JOHN DOES 1-10,
Defendants.

TRAVIS & SUNRISE BELL,
Counter Claim Plaintiffs,

)
)
)
)
)
)
)
)
)
)

Civil No. 040700430

)

Judge Darwin C Hansen

)

vs.

)

STONECREEK LANDSCAPING, L.L.C, a
Utah Limited Liability Company; and
RANDY WADDOUPS,

)
)
)

Counter Claim Defendants.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

)
Findings of Fact and Conclusions of Law
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The above-captioned action was properly before this Court and trial was held on
March 28, March 29, and March 31, 2006. At the trial, the Court heard and considered the
parties' pleadings, motions, briefs, testimony, exhibits, and arguments. Stonecreek Landscaping
L.L.C., a/k/a Stone Creek Landscaping, L.L.C. ("Stonecreek") was represented at trial by
Bradley L. Tilt. Travis Bell and Sunrise Bell (collectively, the "Bells") were represented at trial
by Shawn D. Turner. America First Credit Union ("America First") was represented at trial by
Timothy W. Blackburn.
The Court, having heard the testimony and considered all admissible evidence, having
heard the oral arguments of counsel, being duly informed in the premises, and for good cause
shown, now makes and enters its Findings of Fact and Conclusions of Law as follows:

FINDINGS OF FACT
1.

Stonecreek is a licensed landscape contractor licensed by the State of Utah.

2.

The Bells own a residence and real property (the "Property") located at and

commonly known as 1586 E. Millbrook Way (a/k/a 1675 South Temple Court), Bountiful, Utah
84010, and more particularly described as follows in the Official Records of the Davis County
Recorder:
All of Lot 12, TEMPLE RIDGE SUBDIVISION, according to the official plat thereof on
file and of record in the office of the Davis County Recorder.
Parcel ID No. 04-0147-0012

366601_3

3.

Stonecreek offered to perform landscaping services on and for the Bells' Property.

4.

Following negotiation, the Bells accepted Stonecreek's negotiated offer.
2

5.

The terms of the oral agreement (the "Contract") reached between Stonecreek

and the Bells were as follows:
a.

Stonecreek was to obtain and plant trees and shrubs, install a sprinkling

system, lay sod, perform grading, construct a water feature, and install lights (the lights
were to be paid for by the Bells) on the Bells' Property (collectively, the "Work").
b.

The Bells were to pay Stonecreek Thirty Thousand Dollars ($30,000) for

the Work. That $30,000 did not include the cost of the lights, which the Bells were to
pay for on top of and in addition to the agreed-upon $30,000 price for the Work.
c.

One half of the $30,000 was to be paid by the Bells up front, and one-half

was to be paid upon completion. The Court interprets the one-half payment up front to
be coincident with the time, at the latest, of the start of the Work by Stonecreek.
d.

There was a one-year warranty, if not specifically discussed, at least

understood and offered by the Plaintiff. That warranty was for appropriate workmanship,
the replacement of plants that died, proper operation of equipment, and adjustment as
necessary.
e.

The time for completion of the Contract generally was for fall of 2003, or

it would continue until the spring of 2004 depending upon delays, including involving
weather and the availability of various plants and trees given the fact that the Contract
was not entered into and the Work was not begun until the 11th of October, 2003.
6.

Other bids the Bells had obtained for the Work to be performed by Stonecreek

ranged from $32,000 to $37,000.

366601 3
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7.

Stonecreek began Work on the Property on October 11, 2003.

8.

Payments totalling $18,203.59 were made by the Bells on and toward the $30,000

Contract price, as follows:

9.

October 11, 2003

$5,000.00

to Stonecreek

October 21, 2003

$2,500.00

to Stonecreek

October 25, 2003

$2,500.00

to Stonecreek

October 30, 2003

$4,461.70

to Tri-City Nursery (with the
agreement of Stonecreek and the
Bells that that amount would be
attributable against the $30,000
Contract price)

November 1, 2003

$ 1,500.00

to Stonecreek

November 8, 2003

$2,242.89

to Tri-City Nursery (again with the
agreement of Stonecreek and the
Bells that amount would be
attributable against the $30,000
Contract price)

There were delays in completion of the Work due to the following:
a.

The late payment by the Bells of the agreed-upon up front one half of the

$30,000 Contract price, and Stonecreek's resulting lack of funds for materials, plantings,
and labor;
b.

Weather conditions;

c.

Unavailability of some plants at the nursery; and

d.

Movement of some plants and trees, including after initial planning of

some of them, at the request of the Bells.

366601 3
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10.

The Work was not completed in 2003; however, Stonecreek continued to perform

services and provide labor and materials for the Work in the spring of 2004.
11.

Stonecreek delivered an invoice to the Bells on or about June 11, 2004 for the

payment of the Contract balance in the amount of $11,677.16. The principal amount due was in
error. The correct principal amount owing under the Contract was $11,796.41. That correct
principal amount is calculated by taking the $30,000 Contract price, and subtracting the
$18,203.59 total amount paid by the Bells as set forth above. At that time, Stonecreek also
claimed interest on the principal balance owed.
12.

The Bells refused payment, due to areas of alleged faulty workmanship

concerning sod, grading, sprinkler installation, and the water feature, and on grounds that the
Contract had not been completed. The Bells therefore claimed additional funds were not yet due
and owing from them.
13.

Stonecreek last performed Work on the Property on June 18, 2004, but did not

completely finish nor do further Work on the Contract.
14.

The Bells hired another contractor, Cottonwood Landscaping, to repair certain

deficiencies with the Work and to complete the Contract. The Bells also hired Cottonwood
Landscaping to perform landscape maintenance and other items as well. The Court finds that
$7,000 worth of the work performed by Cottonwood Landscaping was to repair deficiencies with
the Work and to complete the Contract. The Court further finds that the Bells have paid
Cottonwood Landscaping for that $7,000 worth of repair and completion Work. A
representative of Cottonwood Landscaping testified there may have been additional repair and

366601 3
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completion work necessary to repair and complete all Work contemplated by the Contract. The
Court finds, however, that such testimony was not sufficiently specific or credible, and that, on
balance and recognizing that problems existed, $7,000 is the most credible amount of repair and
completion Work and is the amount the Court finds was incurred and paid by the Bells for repair
and completion Work.
15.

Stonecreek retained legal counsel to collect the amount due and owing to

Stonecreek by the Bells.
16.

On June 25, 2004, Stonecreek recorded a "Notice of Mechanics and Materialmans

Lien" (the "Stonecreek Lien") on the Property. The Stonecreek Lien was recorded as Entry No.
1997516, in Book 3569, at Page 219 of the records of the Davis County Recorder.
17.

This lawsuit was filed by Stonecreek on August 20, 2004, naming the Bells and

America First as Defendants.
18.

Stonecreek recorded a "Notice of Lis Pendens" (the "Lis Pendens") on August

25, 2004, as Entry No. 2012609, in Book 3610, at Page 58 in the records of the Davis County
Recorder.
19.

Stonecreek's attorney has participated in this case incurring attorney fees and

costs in an amount that shall be shown by affidavit and the amount of which to be awarded to
Stonecreek shall be ruled upon by the Court upon motion to be filed by and on behalf of
Stonecreek.

366601 3
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20.

On August 12, 2004, the Bells obtained a line of credit from America First for

$450,000, which was secured by a trust deed upon their Property (the "America First Trust
Deed").
21.

The America First Trust Deed was recorded in the office of the Davis County

Recorder on August 19, 2004, as Entry No. 2011502, in Book 3606, at Page 271.
22.

America First retained legal counsel to protect their collateral interest in the

Property pursuant to paragraphs 4 and 9 of the America First Trust Deed.
23.

America First's attorney has participated in the litigation incurring attorneys' fees

in the amount of $3,099.00 and costs of $105.00, for a total of $3,204.00 through March 29,
2006.
24.

All the evidence in the case, including without limitation the understandings and

intentions of the parties, shows that the institution named "Stonecreek Landscaping L.L.C." was
the party to the Contract, was the party that performed Work on the Bells' Property, was the
party that recorded the Stonecreek Lien upon the Bells' Property, and was the party that filed and
prosecuted this lawsuit. No confusion was created by use of the name "Stone Creek
Landscaping, L.L.C." on the Stonecreek Lien and on the pleadings and other papers on file
herein. At all times the parties knew and understood that "Stone Creek Landscaping, L.L.C."
meant, referred to, and was "Stonecreek Landscaping L.L.C."

366601 3
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CONCLUSIONS OF LAW
Based on the foregoing Findings of Fact, the Court makes the following Conclusions of
Law:
1.

Based upon and pursuant to Rule 15 of the Utah Rules of Civil Procedure, the

doctrine of idem sonans, and otherwise, the Court hereby amends the pleadings and all papers on
file herein to show the plaintiff in this case to be "Stonecreek Landscaping L.L.C," as opposed
to "Stone Creek Landscaping, L.L.C."
2.

Based upon and pursuant to the doctrine of idem sonans, and otherwise, the Court

concludes that the Stonecreek Lien is in favor and for the benefit of "Stonecreek Landscaping
L.L.C," including as opposed to and notwithstanding that it was recorded in the name of "Stone
Creek Landscaping, L.L.C."
3.

Stonecreek and the Bells entered into the above-referenced oral Contract for and

concerning the landscaping of the Bells' Property.
4.

The Bells breached the terms of the Contract concerning the timeliness of the

upfront payment of $15,000.00.
5.

Stonecreek, however, accepted the late payments made by the Bells and continued

with the Work, thus affirming the terms and conditions of the Contract.
6.

Stonecreek was not entitled to walk off the job due to the Bells' failure to make

additional payments in 2004, because, according to the terms of the Contract, further payments
were due and owing from the Bells only upon completion of the Contract. Hence, Stonecreek
was in breach of the Contract for not completing the Work.

366601 3
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7.

Stonecreek also is in breach of the Contract for performing some of the Work in a

less than workmanlike manner. The fact that Bells did not request Stonecreek to remedy the
defects was due in large part from Stonecreek leaving the project before its completion.
8.

The Work that was performed by Stonecreek improved the Bells' Property and

has value in an amount of $4,796.41 in excess of the amounts that have been paid by the Bells,
or:
$30,000.00

Agreed-upon Contract price for the Stonecreek Work.

< $18,203.59 > Total amount of all payments made by the Bells to
Stonecreek and Stonecreek suppliers.
<$7,000.00>

$4,796.41

9.

Amount paid by the Bells to Cottonwood Landscaping to
repair and complete Stonecreek Work.
Total unpaid value of the Work performed by
Stonecreek, principal amount remaining due and owing
from the Bells to Stonecreek, and principal amount for
which Stonecreek is awarded judgment.

Stonecreek is therefore entitled to judgment against the Bells, jointly and

severally, in the principal amount of $4,796.41.
10.

The Stonecreek Lien was filed and recorded timely. This action was timely filed

subsequent to the recording of the Stonecreek Lien.
11.

The Stonecreek Lien is a valid lien against the Property pursuant to the Utah

mechanics' lien statutes.
12.

Stonecreek is the successful party in this action brought to enforce its mechanics'

lien, and is entitled, pursuant to Utah Code Ann. §§ 38-1-17 and 38-1-18, to recover from the
Bells the reasonable attorney fees and costs incurred by Stonecreek in connection with this
366601 3
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matter in an amount as will be established the Court in light of an attorney affidavit and motion
to be filed by and on behalf of Stonecreek, and in light of any appropriate response thereto that
may be timely filed by the Bells. The Court, upon receiving that documentation, will make an
appropriate judgment as to the amount of attorney fees and costs to be added to and included in
the judgment, and will advise the parties. Therefore, whatever that amount is will be added to
the principal judgment amount of $4,796.41.
13.

Stonecreek is entitled to interest, at the rate as established pursuant to Utah Code

Ann. § 15-1-4(3), from the date judgment is entered based upon these Findings of Fact and
Conclusions of Law and upon the Court's ruling to be made regarding the amount of
Stonecreek's attorney fees and costs that are recoverable against the Bells, until of payment in
full on the total judgment amount of $4,796.41 plus Stonecreek's reasonable attorney fees and
costs in the amount to be determined hereafter as set forth above.
14.

The Stonecreek Lien is prior and superior in time and in right to the America First

Trust Deed.
15.

Stonecreek is entitled to foreclose the Stonecreek Lien against the Property,

including, without limitation, against the Bells and against America First, in the combined
amount of $4,796.41 plus any additional amounts ordered by the Court as it may relate to the
amount of Stonecreek's attorney fees and costs, plus post-judgment interest at the rate
established pursuant to Utah Code Ann. § 15-1-4(3).
16.

Stonecreek may have an order that the Property be foreclosed and sold in

satisfaction of the Stonecreek Lien.

366601 3
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17.

In the event the foreclosure sale does not yield funds sufficient to satisfy in full all

amounts found and to be found due and owing to Stonecreek, as set forth above, then Stonecreek
may have a deficiency judgment against the Bells jointly and severally, for the amount remaining
due and owing to Stonecreek after application of the foreclosure sale proceeds to the total
amounts found and to be found due and owing to Stonecreek.
18.

There is an insufficient evidentiary basis to establish fraud or fraudulent

inducement on the part of Stonecreek, including with regard to the standard of proof which
requires clear and convincing evidence.
19.

Stonecreek has not abused its lien rights in connection with this matter.

20.

America First's attorney fees and costs are reasonable.

21.

The Bells, under paragraphs 4 and 9 of the America First Trust Deed, are liable to

America First for the payment and all of America First's attorney fees in the amount of
$3,099.00 and costs of $105.00, for a total of $3,204.00 through March 29, 2006.
22.

The credit union may therefore have judgment against the Bells, jointly and

severally, in the sum of $3, 204.00.

DATED Ms$/

day of Jftj&^l

2006.
BY THE COURT

Jarwin C. Hansen
District Court Judge

366601 3
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing FINDINGS OF FACT
AND CONCLUSIONS OF LAW was mailed, by United States first class mail, postage fully
prepaid, this

A-3

day of April, 2006, to each of the following:
Shawn D. Turner
Larson, Turner, Fairbanks & Dalby
1218 West South Jordan Parkway, Suite B
South Jordan, UT 84095
Timothy W. Blackburn
VanCott, Bagley, Cornwall & McCarthy
2404 Washington Boulevard
Ogden, Utah 84401

366601 3
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IN THE SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY
FARMINGTON DEPARTMENT, STATE OF UTAH

FttEpr

STONECREEK LANDSCAPING L.L.C., a
Utah limited liability company,

MAY 3 1 2006
SECOND
DISTRICT COURT

Plaintiff,
vs.

TRAVIS BELL; SUNRISE BELL;
AMERICA FIRST CREDIT UNION, a Utah
corporation; and JOHN DOES 1-10,
Defendants.

RULING ON PLAINTIFF'S
MOTION FOR
FEES AND COSTS
and
DEFENDANTS' REQUEST
FOR RULE 60 CONSIDERATION

TRAVIS & SUNRISE BELL,
Counterclaim Plaintiffs,
vs.
STONE CREEK LANDSCAPING, L.L.C., a
Utah Limited Liability Company; and
RANDY WADDOUPS,

Civil No.: 040700430
Judge Darwin C. Hansen

Counterclaim Defendants.

The above-entitled matter came before the Court on May 31, 2006, pursuant to Plaintiffs
Request for Decision filed May 5, 2006, concerning Plaintiffs submitted Findings of Fact,
Conclusions of Law, Order, Judgment and Decree of Foreclosure, together with Plaintiffs
request for Attorney's Fees and Costs and Defendants' Request for Relief pursuant to Rule 60,
U.R.Civ.P. Based upon the pleadings filed by both parties, the Court makes the following
Findings and Ruling without the need for further hearing in the matter.
Ruling on Plaintiffs Motion for Fees and Costs and Dc

FINDINGS
1. Defendants' request for Rule 60 relief should be denied for reasons set forth in
Plaintiffs Reply to Defendants' Memorandum in Support of Defendants' Rule 60 Request.
2. Plaintiffs claim for attorney's fees is based on U.C.A. §38-1-18 given that Plaintiff
seeks foreclosure of a Mechanic's Lien against Defendants Bell. However, Plaintiff also sues
America First Credit Union seeking priority concerning its lien over America First's Trust Deed
Lien which is filed against the same property. Nevertheless, Plaintiff has not allocated its fees
and costs as between Defendants' Bell (foreclosure of the Mechanic's Lien) and fees and costs
associated with the priority issue relating to America First Credit Union's Trust Deed Lien.
3. Moreover, attorney's fees under §38-1-18 requires that Plaintiff be the prevailing party
in the Mechanic's Lien portion of the litigation.
4. A prevailing party is not necessarily the party awarded judgment under the Mechanic's
Lien statute. The legal standard is "the flexible and reasonable approach," Whipple Plumbing
vs. Guv. 2004, UT 47; 94 P3rd 270 (2004).
5. Plaintiff alleged entitlement to a judgment of $14,587.00 against Defendants Bell, but
received a judgment of $4,796.00 after appropriate set-offs and repair costs applicable to
Defendants Bell. Accordingly, Plaintiff prevailed on one-third of its claim plus receiving an
Order of Foreclosure of Plaintiff s Mechanic's Lien. Defendants successfully defended
Plaintiffs claim by two-thirds, but failed in Defendants' effort to negate any foreclosure order.
Accordingly, Plaintiff should receive an award for costs and attorney's fees, but only in the
amount of one-third of the amount claimed that is applicable to the Mechanic's Lien portion of
the litigation.
2

6. The total award claimed for attorney's fees by Plaintiff is:
Attorney's Fees

$28,358.00

Costs

2.545.00

Total

$30,903.00

7. Plaintiff has not separated fees applicable to Defendants Bell and to Defendant
America First Credit Union. At trial, America First Credit Union stipulated that Plaintiffs
Mechanic's Lien claim had priority over the Trust Deed Lien of America First Credit Union.
Accordingly, fees and costs applicable to America First Credit Union are minimal. Counsel for
America First Credit Union claimed fees for defense against Plaintiffs claim in the amount of
$3,024.00. It is reasonable that Plaintiffs fees in prosecuting the claim would approximate the
fees filed by America First Credit Union's defending the claim.
8. Accordingly, Plaintiff should be awarded attorney's fees against Defendants Bell as
follows:
Total Fee

$28,358.00

Less America First C.U. Fees

( 3.024.00)

Total

$25,334.00

One-third of $25,334.00 is $8,436.00, which amount should be awarded as fees in favor of
Plaintiff and against Defendants Bell.
9. Taxable costs in favor of Plaintiff and against Defendants Bell are as follows:
Foreclosure Report
Filing Fee
Recording Fees
Process Server Fees
Service of Summons

$ 250.00
155.00
12.00
402.00
6.00
3

Witness Fee
Shane Davis
Arden Goodwin
John Higley
Dan Cloward
Certified Public Records
Davis County Recorder

37.00
37.00
37.00
37.00
206.60
22.00

Total

$1,201.60

Based on the above findings, the Court makes the following:

RULING
1. Plaintiff should be granted fees and costs against Defendants Bell as follows:
Fees

$8,436.00

Costs

1.201.60

Total

$9,637.60

2. The Court will interlineate Plaintiffs Order, Judgment, and Decree of Foreclosure
accordingly. A copy of which will be mailed to all counsel, together with Findings of Fact and
Conclusions of Law, also submitted by Plaintiff, which has been signed by the Court.
DATED this $7

day of May, 2006.
E COURT

Darwin C. Hansen
District Court Judge

4

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of RULING ON PLAINTIFF'S
MOTION FOR FEES AND COSTS and DEFENDANTS' REQUEST FOR RULE 60B
CONSIDERATION first-class mail, postage pre-paid, to the following:
Daniel W. Anderson
Bradley L. Tilt
215 South State Street, 12* Floor
P.O. Box 510210
Salt Lake City, UT 84151

DATED this

Shawn D. Turner
1218 West South Jordan Pkwy, Suite B
South Jordan, UT 84095
Timothy W. Blackburn
2404 Washington Boulevard
Ogden, UT 84401

M. day of May, 2006
Deputy Clerk

5

Addendum "B"

Plaintiffs Exhibit #4
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Plaintiffs Exhibit #5

Trees:
Bradford Flowering Pear
Aspen
Columnar Swedish Aspen

(18)
(40)
(8)

Shrubs:
Burning Bush
Current Bush
Box Woods
Forsythia
Holly
Spiraea
Blue Arctic Willow
Common Lilac
Yew
Russian Sage

(24)
(13)
(20)
(10)
(6)
(10)
(10)
(10)
(13)
(13)

Perennials:
Fern
Daylily
Blackeyed Susan
Blanket Flower
Mums
Super Lavander
Candy Tuft
Hosta
Anemone
Basket of Gold
Columbine
Autumn Aster
Shasta Daisy
Lainumn Beacon
Red Hot Poker
Trifolium Dark Dancer

(12)
(10)
(10)
(10)
(12)
(11)
(20)
(10)
(10)
(10)
(12)
(10)
(10)
(10)
(12)
(10)

Ground Cover & Rock Walls:
Potentilla Verna
Ort. Strawberry
Phlox
Ice Plant
Irish Moss

4 flats x 18 plants^!
4 flats x 18 plants=72
(20)
(25)
20 x 18=360

Grass:
Japanese Blood Grass
Adagio
Red fountain grass (annual)

(60)
(13)
(6)

10 lbs. Of wild flower seed - poppy, lupine, columbine
3 yards of top soil for planting
Robenia - (Red & Purple flowers) annuals

Plaintiffs Exhibit #6

September 22,2003

Stone Creek Landscaping, L.L.C
1359 North Lupine Way
Farmingtort, Utah 84025
License #4990616-5551
TaxLD.#E90392
801-706-3370
Bell's Resident
Millbrook Way
Templr Ridge Subdivision

Sod/Turf. (Parowan Sod Farms)

$ 3500.00

Rainbird Sprinkler System (14)

$ 5800.00

Plants and shrubs

$ 8800.00

Labor for planting

$ 2000.00

Tree staking

$

250.00

Labor on mulch

$

350.00

12 yds bark mulch

$

850.00

Top Soil

$ 1750.00

Weed barrier

$

Color Curbing

$ 1500.00

Lighting ($ 125.00 @ fixture) est 30 light

$ 3750.00

Grading

$

Total

350.00

850.00

$ 29,750.00

$ 2,200.00

Additional Trees not in budget

-$ 3,750.00

Customer purchased lights fixtures
Wire / transformer /and Labor for lighting
Total

$ 1,200.00
$ 29,400.00

Plaintiffs Exhibit #8
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Daniel W. Anderson, Esq.
Fabian & Clendenin
P.O. Box 510210
Salt Lake City, Utah 84151

NOTTCF, OF MECHANICS AND MATEKIATMANS TIEN

TO WHOM IT MAY CONCERN AND ALL INTERESTED PARTIES:
NOTICE IS HEREBY GIVEN that STONE CREEK LANDSCAPING, L.L.C., a
Utah corporation ("Stone Creek"), whose mailing address is 1359 No. Lupine way in
Farmington, Utah 84025 (by and through its duly authorized undersigned representative) doing
business in Davis County, Utah, and elsewhere, hereby claims and intends to hold a lien by virtue
of the provisions of § 38-1-1 et seq., Utah Code Ann. (1953) on the property described below
("the Property"). This Notice of Lien is intended to be in full compliance with the provisions of
the above-referenced statute and is based upon the following information:
1.

Description of Property:
The Property is located at 1675 South Temple Court in Bountiful,
Davis County, Utah and more particularly described in Exhibit "A"
hereto.

2.

Name and Address of Owners or Reputed Owners of Property:
Travis and Sunrise Bell
1586 E.Millbrook Way
Bountiful, Utah 84010

3.

Name of Person Employing Claimant or to Whom Goods or Services
Provided:
Travis Bell
1586 E.Millbrook Way
Bountiful Utah 84010

S0001
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4.

eao

Amount Due and Owing Claimant:
$12,254.44, plus accrued interest, costs and attorneys' fees

5.

Date of Contract to Furnish Labor and Materials:
On or about October 11,2003

6.

Name, Address and Phone Nnmher of Tien Claimant:
Stone Creek Landscaping, L.L.C.
1359 North Lupine Way
Farmington, Utah 84020

7.

General Description of Contract:
Providing landscape labor and materials for the construction, improvement and
development of the above described property

8.

Date Lahor or Materials First Furnished:
On or about October 11, 2003

9.

Date Lahor or Materials Last Furnished:
June 18,2004

Stone Creek has made demand for payment and said demand has been refused and
ignored and, therefore, Stone Creek holds and claims a lien against the Property by virtue of the
provisions of § 38-1-1 et seq,, Utah Code Ann. (1953).
Pursuant to Utah Code Ann. § 38-l-7(2)(h), notice is hereby given that the owners
of the Property may require the lien claimant to remove this lien if said owner establishes,
through written findings of factfiroma court of competent jurisdiction, the requirements of Utah
Code Ann. § 38-11-107, including:

314244 I

1)

That the owner entered into a written contract with an original contractor;

2)

That the original contractor was properly licensed or exempt from
licensure;

3)

That the owner occupied the Property as a residence;

4)

That the owner paid in full all amounts owed to the original contractor;
and

2

S0002
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5)

221

That the original contractor failed to pay a qualified beneficiary who is
entitled to payment under an agreement with the original contractor.

DATED this 9-&

day of June, 2004.

S,kMo^Vx>
. Anderson
& CLENDEI
•essional Corpora|
ieys for Stone Creek Landscaping, L.L.C.
STATE OF UTAH
ss.

COUNTY OF SALT LAKE

)

O n t h i s ^ r j d a y of June, 2004, personally appeared before me Daniel W.
Anderson, personally known to me or proved to me on the basis of satisfactory evidence, and who,
being by me duly sworn, did say that he executed the same.
NOTARY PUBLIC
CHRISTY MCCARTHY

Notary Publi

215 S. State St, Ste. t200
Salt Lake City, Utati 84111
My Commission Expires
January 13,2007

STATE OF UTAH

314244 1
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EXHIBIT "A"
(Legal Description of Property)
All of Lot 12, TEMPLE RIDGE SUBDIVISION, according to the official plat thereof on file and
of record in the office of the Davis County Recorder.
(Parcel ID. No. 04-147-0012)

S0004
4
314244 1

Plaintiffs Exhibit #15

COTTONWOOD
LANDSCAPES, LLC

Landspa ing, Expavation & Design
3171 So. 2000 E. SLC, UT 84109
Phone (801)561-5454 Fax (801)561-9119

This contract is made and entered into on November 15, 2004 between Cottonwood Landscapes,
LLC. 3171 South 2000 East, Salt Lake City, Utah, here in after referred to as contractor, and
Travis Bell, here in after referred to as customer.
SECTION ONE
DESCRIPTION OF WORK
Contractor agrees to provide all materials and to perform the following described work at the
Customers Residence:
Remove the weeds on the back hillside and haul away. Transplant the plants
according to the design. Remove the excess rock around the pond and use for the falls
and for the edge of drive way. Remove the Biofalls and the rock below the falls and
rebuild the falls and upper bowl (The water feature has a leak that the location of the leak
is unknown and thus will very likely leak after the changes are made to the feature). Recontour the creek to meander a little. Replace the pump with a 1 hp Tsurnami or Stayrite
pump. Using rock around the pond and rock on the edge of the driveway sink the rock
along the driveway edge and around the planter. Install steps up the face of the hill on
the South West corner of the property using railroad ties. Install the following plants in
the yard: 3) 36-48" Contorted Filbert, 3) 5' Austrian Pine, 2) 8' Austrian Pine, 5) #5
Bridal Wreath Spirea, 8) #5 Red Spirea, 13) #5 Java Red Weigela, 21) #5 Meidiland
Rose, 43) #1 Mahonia Repens, 11) #5 Hydrangea, 10) #5 Potentilla, 3) #5 Variegated
Dogwood, 15) #5 Isanti Dogwood, 15) #5 Snowberry, 8) #5 Spirea, 18) 4" Russian Sage,
29) 4" Holly Hocks, 21) #1 Crazy or Shasta Daisy, 5) #1 Peony, 11) #1 Strawberry, 10)
#1 Candy Tuft, 9) #1 Aubrieta, 6) #1 Thyme, 8) #1 Creeping Phlox, 5) #1 Christmas
Fern, 12) #1 Columbine, 16) #1 Ostrich Fern, 6) #1 Daylily, 18) #1 Thyme, 15) #1
Lavender, 14) #1 Siberian Iris, 15) #1 Coneflower, 20) 4" Yellow Coreopsis, 29) 4"
Crazy or Shasta Daisy, 5) 4" Houttynia, 11)4" Alpine Aster, 25) 4" Coral Bells & 70)
Flats Creeping Jenny.
SECTION TWO
TIME FOR COMPLETION
Contractor agrees that the work under this contract shall be substantially completed within 1 week
after the project is started.
SECTION THREE
COMPENSATION
Customer hereby agrees to pay the total sum of $12,500.00 as consideration for the performance
under and pursuant to this contract. The customer agrees to pay the contractor $6,250.00 upon
signing the contract and the remainder upon jiii^tentfep^mpletion.

SECTION FOUR
CONTENTS OF AGREEMENT
The contract documents that comprise the contract between the contractor and the customer
consist of this agreement, any exhibits to this agreement, contractor's bid, and specifications.
SECTION FIVE
GOVERNING LAW
It is agreed that this agreement shall be governed by, construed and enforced in accordance with
the laws of the State of Utah.
SECTION SIX
BINDING EKFJECT
This agreement shall bind and inure to theTJenefit of thd respective heirs, personal
representatives, successors, and assigns of the parties.
SECTION SEVEN
ATTORNEY FEES
In the event that any action is filled in relation to this agreement, the unsuccessful party in the
action shall p#y to the successful party, in addition to all the sums that either party may be called
on to pay, a reasonable sum for the successful party's attorneys fees.
SECTION EIGHT
ENTIRE AGREEMENT
This agreement shall constitute the entire agreement between the parties and any prior
understanding or representation of any kind preceding the date of this agreement shall not be
binding upon either party except to the extent incorporated in this agreement.
SECTION NINE
MODIFICATION OF AGREEMENT
Any modification of this agreement or additional obligation assumed by either party in
conjunction with this agreement shall be binding only if evidenced in writing signed by each
party or an authorized representative of each party.
SECTION TEN
HEADINGS
The titles to the paragraphs are solely for the convenience of the parties and shall not be used to
explain, modify, simplify or aid in the interpretation of the provisions of this agreement. In
Witness Whereof, each party to this agreement has_caused it to be executed on the date indicated
above.

Customer:
Signature:
Contractor:
Printed Name:
Title: ^—X
/f
Signature

Cottonwood Landscapes, LLC
Dan Cloward
President, Cottonwood Landscapes, LLC

• wW

Plaintiffs Exhibit #16

COTTONWOOD
LANDSCAPES, LLC

Landscaping, Excavation & Design
3171 So. 2000 E. SLC, UT 84109
Phone (801)561-5454 Fax (801)561-9119

TO:
FROM:
SUBJECT:
DATE:

Travis Bell
Dan Cloward, Cottonwood Landscapes
Billing
May 16, 2005

5 Loads of mulch
@$400.00/load
Weeding
33
laborer hrs
@$20.00/hr
Sprinkler Repair
9
Technician hrs@$35.00/hr
Replaced shrubs that were installed by the previous contractor
] Burning Bush & 1 Repandens Yew
Pre-Emergent
Fertilizer
Total

$2,000.00
660.00
315.00
82.46
167.26
70.00
$3,294.72

Plaintiffs Exhibit #17
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Work Order ^r/U

Porter Lane
Wholesale
Nursery

D BID

D ORDER
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Req. Ship Date:
Ship to:
Address:
Address:
City:
State:
_ Tax (Y/N): _
T a x #:
._ Comments:

Order by:

Order Date:
Sold to:
Address:
Address:
City:
Phone:L
Rep.#: _
Ship Via:

fat

State:

Zip:
P.O.#:
Taken by:

Zip:
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Defendant's Exhibit #6

3-23-04

Randy,
To date this is what I have paid you, and paid to your subcontractor (Tri-City Nursery)
upon your request. You initially requested that I pay one-half of the cost of the project
when it started, and the remainder upon completion. As you know the project was bid at
approximately $30,000. To date the project is far from completion, you are over five
months behind schedule, and I have paid much more than one-half of the original bid. It
has been over six months since you started a job that you told me would take no longer
than one month. I expect this job to be completed within 30 days. If the job is not
completed, I will hire another company to finish the job, and pursue this matter through
my attorney. I feel like I have given you every possible allowance in order to finish this
project, and my patients has been exhausted.

Stone Creek Landscape
10-11-03
10-21-03
10-25-03
11-1-03
Sub Total

$5,000
$2,500
$2,500
$1,500
$11,500

Tri-City Nursery
10-30-03
11-8-03

$4,460.70
$2,242.89

Sub Total

$6,703.59

Total

$19,203.59

